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 Bangkok Expressway Public Company Limited                                     Form 56-1


7. Legal Disputes

(1)
THE DISPUTES WITH EXPRESSWAY AUTHORITY OF THAILAND (EXAT)


Currently, the Company and the Subsidiary had a total of 11 disputes with EXAT, divided into the disputes that the Company and the Subsidiary referred to the dispute settlement proceedings under the Agreements and demanded for damages with the total value until the date of submission of the disputes of approximately Baht 6,305.4 Million, against which EXAT counterclaimed in the amount of Baht 15,575 Million; and the disputes that EXAT submitted claims for damages with the total value until the date of submission of the disputes of approximately Baht 18.4 Million, against which the Company counterclaimed in the amount of Baht 5,114 Million, the essence of each dispute was as follows:

(1.1)
Disputes Submitted by the Company and the Subsidiary Claiming for Damages

· Revision of Toll Rates of the Chalerm Mahanakorn Expressway and the Si Rat Expressway for the Year 1998

The Company requested an increase of the toll rates for vehicles using the urban network by Baht 10 for four-wheeled vehicles and by Baht 20 for six to          ten-wheeled vehicles and more than ten-wheeled vehicles, and the toll rates for vehicles using the suburban network by Baht 5 for four-wheeled vehicles and by Baht 10 for six to ten-wheeled vehicles and more than ten-wheeled vehicles.

The Company increased the toll rates under the Agreement in accordance with the Ministry of Interior Notification dated August 27, 1998 at the rates proposed by the Company.

Subsequently, EXAT announced the new toll rates in accordance with the Notification dated October 23, 1998, whereby the revised toll rates in the year 1998 were increased by merely Baht 10 per vehicle for all categories of vehicles using the urban network, without any revision of the toll rates for vehicles using the suburban network.

The Company therefore referred this dispute to the consideration of the Panel and to arbitration in accordance with the procedures of the Agreement.

Having considered the dispute, the Arbitral Tribunal was of the view that the Notification dated October 23, 1998 was valid.  EXAT then referred the dispute to arbitration demanding the Company to return such payment received for the period from September 1, 1998 to October 23, 1998.  The Company denied and asserted that the calculation of the revision of the toll rates in accordance with the Notification dated August 27, 1998 was valid and the Company was therefore entitled to effect the revision of the toll rates in accordance with the Notification dated August 27, 1998.

The Arbitral Tribunal considered such dispute and then issued its arbitral award that the Company was entitled to effect the revision of the toll rates in accordance with the Notification dated August 27, 1998; that EXAT was therefore required to compensate the Company for damages in an amount equal to the difference of the toll rates as actually collected in accordance with the Notification dated August 27, 1998 and the Notification dated October 23, 1998, starting from October 24, 1998 onwards, whereby such compensation for damages might be calculated from the difference of the toll rates under the two Ministry of Interior Notifications for each category of vehicles on a daily basis, until July 15, 2000, which was the date of submission of the dispute, amounting to Baht 360,898,617 plus interest under the Agreement; and to compensate for damages in an amount equal to the difference of the toll rates under the two Notifications, based on the actual volume and categories of vehicles using the Expressway from July 16, 2000 onwards, until the toll rates would be revised in accordance with the Agreement.

EXAT issued a letter refusing to comply with the arbitral award.           The Company then filed a petition with the Civil Court of Southern Bangkok requesting for a judgment to enforce compliance with the arbitral award.

On December 28, 2004, the Civil Court of Southern Bangkok issued a judgment confirming the arbitral award, thereby requiring EXAT to compensate the Company for damages until the toll rates would be revised in accordance with the Agreement.

EXAT filed an appeal against the order of the Court of First Instance and requested a stay of execution.  This case is presently pending the consideration of the Supreme Court.

· Priority Component Opening Date under the Second Stage Expressway Agreement

The Company completed the construction of the “Priority Component” of the Si Rat Expressway on November 13, 1992, in respect of which the Agreement specified that the date on which the Construction Completion takes place in respect of the Priority Component shall be deemed as the Priority Component Opening Date, and the Company would then be entitled to receive the toll revenue sharing, but EXAT commenced sharing the toll revenue on September 2, 1993, thereby rendering the Company to lose such revenue which should have been received under the Agreement.

EXAT and the Company had different opinions as to which date should be the commencement date for toll revenue sharing.    

On July 9, 2001, the Company then referred such dispute to arbitration requesting for an award requiring EXAT to compensate for the deficient revenue plus interest until the date of submission of the dispute in the amount of Baht 3,831 Million.  In this respect, EXAT raised an objection and counterclaimed in the total amount of Baht 15,575 Million.  

On November 14, 2007, the Arbitral Tribunal completed the witness examination and issued an order requiring both disputing parties to submit their closing statements by January 14, 2008 and the Arbitral Tribunal shall start to consider preparing an award from February 20, 2008 onwards. 

· Competing Road with the Udon Ratthaya Expressway
The Agreement specifies that during the term of the Agreement, should EXAT or the Government put into effect any arrangements for the construction or substantial improvement of any road or highway of an expressway standard within the primary catchment area of the Expressway, which has the effect of reducing the actual volume of traffic using the Expressway or the revenue arising therefrom from the projections, EXAT shall compensate for such effect for the subsidiary.  

Given that the Government granted permission for construction of the Extension of the Elevated Don Muang Tollway Project, from the National Memorial to Rangsit Section, which constituted a competing road under the Agreement and affected the financial position of the subsidiary, the subsidiary therefore demanded EXAT to compensate for such effect as per the Independent Certification Engineer’s letter certifying the effect upon the subsidiary. 

On December 20, 2004, the Subsidiary then referred such dispute to arbitration requesting for an award requiring EXAT to compensate for the deficient revenue, thereby rendering such damages until the date of submission of the dispute (excluding interest) to Baht 1,790 Million.

In December 2007, the Company cited the witnesses to testify and the Arbitral Tribunal took evidence out of court at the construction sites of the Udon Ratthaya Expressway and the Don Muang Tollway on December 11, 2007.

· Issuance of Variation Orders by EXAT

EXAT issued variation orders for additional construction work and confirmed that EXAT would be responsible for such costs as actually incurred by such orders.  The Independent Certification Engineer then issued a letter certifying the additional costs, thereby rendering such damages until the date of submission of the dispute (excluding interest) to Baht 238 Million.  Thereafter, EXAT refused to make such payment as certified by the Independent Certification Engineer, thereby resulting in such dispute.

On May 3, 2006, the Panel terminated its consideration since both parties could not reach an agreement.  Currently, the Company is preparing to refer such dispute to arbitration pursuant to the procedures under the Agreement.            
· Delayed Opening of Sector D of the Si Rat Expressway and the Udon Ratthaya Expressway 

According to the Agreement, the Company and the Subsidiary were required to complete the construction of the Expressways for opening for service within the specified time.  However, when the Company and the Subsidiary had completed the construction and the Independent Certification Engineer had issued a letter certifying that the Expressways could be opened for service as a public road, EXAT did not effect the opening of Sector D of the Si Rat Expressway and the Udon Ratthaya Expressway for service.  Such deferred opening of the Expressways then affected the financial position of the Company and the Subsidiary. 

On February 8, 1999, the Panel terminated its consideration of the dispute proposed by the Subsidiary, and on August 10, 1999, the Panel terminated its consideration of the dispute proposed by the Company since both parties could not reach an agreement.  Currently, the Company and the Subsidiary are preparing to refer such dispute to arbitration pursuant to the procedures under the Agreement, claiming damages (excluding interest) in the total amount of Baht 85.5 Million.

· Revision of Toll Rates of the Chalerm Mahanakorn Expressway and the Si Rat Expressway for the Year 2003

The Company requested to revise the toll rates under the Second Stage Expressway Agreement and the Agreement for the Extension of the Second Stage Expressway System (Sector D) which stipulate that the toll rates shall be revised every five year interval.  In this regard, EXAT and the Company had different opinions in respect of the rounding up in the calculation of the tolls to be revised, i.e., the Company was of the view that it should be increased to the whole multiple of Baht 5, while EXAT was of the view that if the resultant tolls to be revised were lower than Baht 5, such fraction should be rounded off.  As a result, EXAT therefore did not increase the toll rates as proposed by the Company, thereby resulting in such dispute.

On May 20, 2005, the Panel terminated its consideration since both parties could not reach an agreement.  Currently, the Company is in the process of concluding damages for preparing to refer such dispute to arbitration pursuant to the procedures under the Agreement.

· Revision of Toll Rates of the Udon Ratthaya Expressway for the Year 2003

The Subsidiary requested to revise the toll rates under the Bang Pa-in - Pak Kret Expressway Agreement which stipulates that the toll rates shall be revised every five year interval.

In this regard, EXAT and the Subsidiary had different opinions in respect of the rounding up in the calculation of the tolls to be revised, i.e., the Subsidiary was of the view that it should be increased to the whole multiple of Baht 5, while EXAT was of the view that if the resultant tolls to be revised were lower than Baht 5, such fraction should be rounded off.  As a result, EXAT therefore did not increase the toll rates as proposed by the Subsidiary, thereby resulting in such dispute. 

On May 20, 2005, the Panel terminated its consideration since both parties could not reach an agreement.  Currently, the Subsidiary is in the process of concluding damages for preparing to refer such dispute to arbitration pursuant to the procedures under the Agreement.

 (1.2)
Disputes Submitted by EXAT Claiming for Damages

· Construction of the Collection and Distribution Road (CD Road) under the Second Stage Expressway Agreement

EXAT was unable to deliver the Site(s) for construction of the CD Road, Rama VI - Ratchadamri Section, to the Company, but still required the Company to have such an obligation to carry out the construction.  EXAT then submitted the matter to the Panel to force the Company to admit that the Company still had such obligation to construct the CD Road without any claim for monEXATry damages.

On June 25, 2001, the Company raised an objection that its obligation to carry out such construction had already ceased, as well as filed a counterclaim for a loss of benefit from the revenue to be derived from such areas, thereby rendering such damages plus interest until the date of submission of the statement of defense to Baht 5,114 Million.

On June 7, 2002, the Panel terminated its consideration since both parties could not reach an agreement.  

At present, EXAT has not yet referred this issue to arbitration.

· Liability for Costs Incurred by Such Actions to Remedy Problems from the         Si Rat Expressway

On February 4, 2003, EXAT referred the dispute to the Arbitral Tribunal requiring the Company to be held liable for costs incurred by such actions to remedy problems resulting from the operation of the Si Rat Expressway in the amount of Baht 1.7 Million.  In this respect, the Company was of the view that such costs were not within the scope of responsibility of the Company under the Agreement since such problems were not caused by the construction or breach on the part of the Company.

Currently, this dispute is pending the arbitration proceedings.  However, since the chairman of the arbitral tribunal resigned, therefore, the appointment of the new chairman is required and the hearing dates for witness examination shall be further scheduled.

· Liability for Costs Incurred by the Execution of the Works under the Second Stage Expressway Agreement

On April 30, 2004, EXAT referred the dispute to the Arbitral Tribunal demanding the Company to reimburse the costs incurred by the execution of the Works under the Second Stage Expressway Agreement in the amount of Baht 16.4 Million.  The Company was of the view that such costs demanded by EXAT were not within the scope of responsibility of the Company under the Agreement.

Currently, this dispute is pending the arbitration proceedings for scheduling of hearing dates for witness examination.

· Costs Regarding the Claim Problems

On January 28, 2005, EXAT referred the dispute to the Panel demanding the Company to reimburse the costs for construction of access to the land of the complainants through the vicinity of the Si Rat Expressway which EXAT had paid for such construction costs, in the amount of Baht 44,034.  The Company was of the view that EXAT was not entitled to claim for such costs since the Company had completed the construction of the Second Stage Expressway System Project in accordance with the approved design until the opening for service.

On August 4, 2005, EXAT referred the dispute to the Panel requiring the Company to reimburse EXAT for such costs already paid for by EXAT for the arrangements of road surface, together with drainage and construction of the free flow drains, in the amount of Baht 273,732.  The Company was of the view that such damage was not within the scope of responsibility of the Company under the Agreement since it was not a damage suffered by any third party from the construction or operation of the Si Rat Expressway System.

On August 29, 2006, the Panel terminated its consideration since both parties could not reach an agreement.  

On May 11, 2007, EXAT referred both disputes to the Thai Arbitration Institute demanding the Company to reimburse such costs in the total amount of Baht 404,719.  The Company submitted a statement of defense against EXAT’s statement of claim on September 14, 2007. 

Given that the various cases are not yet final, the Company therefore did not record such entries in the financial statements.

(2)
LAWSUIT

The Expressway Authority of Thailand (EXAT) and the Company were sued by Expressway user on grounds of wrongful act in relation to traffic management and safety on the Si Rat Expressway System, whereby EXAT was the first defendant and the Company was the second defendant.  

On September 26, 2007, the Court of First Instance adjudged to dismiss the plaintiff’s plaint.  On November 8, 2007, the plaintiff filed an appeal with the Appeal Court and the Court issued an order accepting such appeal on November 9, 2007, in respect of which the Company submitted an answer to the appeal on December 25, 2007.  Currently, the case is pending the consideration of the Appeal Court. 

However, the Company’s management believed that there would be no material impact upon the Company, and as a result, the Company did not make any provision for contingent liabilities in its book.
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